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1 Filed Oct. 5, 1953 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 4606-’53 


Frank Bonetti, 1455 Avon Park Terrace, 
Los Angeles 26, California, Plaintiff, 


Vv. 


Hensert Browneti, Jr., Attorney General of the United 
States, Department of Justice, Washington, D. C. 


and 


ArGyLE R. Mackey, Commissioner of Immigration and 
Naturalization, Department of Justice, Washington, 
D. C., Defendants, 


Complaint for Review of Deportation Order and for 
Injunctive Relief 


Frank Bonetti, by his attorneys, complaining of the de- 
fendants, alleges: 


1. The Court has jurisdiction of this action under D.C. 
Code, sections 11-305 and 11-306, under 28 U.S. Code, see- 
tion 1331, and under section 10 of the Administrative Pro- 
cedure Act, 60 Stat. 243, 5 U.S. Code, section 1009. One of 
the purposes of this action is to enjoin the enforcement and 
execution of an act of Congress for repugnance to the Con- 
stitution, said act being a provision of section 22 of the In- 
ternal Security Act of 1950, amending the Immigration Act 
of October 16, 1918, which provision has been carried for- 
ward as section 241(a)(6)(C) of the Immigration and Na- 
tionality Act, 8 U.S. Code, Section 1251(a)(6)(C). Hence 
a three-judge court is required to be convened under 28 U.S. 
Code, sections 2282 and 2284. 


2. The plaintiff, Frank Bonetti, is a native of France. 
He was admitted to the United States as an immigrant for 
permanent residence in 1923. He thereafter left the 
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United States and was admitted again for permanent 
2 residence in 1938. He last entered the country in the 
summer of 1939. ! 


\ 
3. The defendant, Herbert Brownell, Jr., is the Attorney 
General of the United States. The defendant Argyle R. 
Mackey is the Commissioner of Immigration and Naturali- 
zation of the United States. The defendants are in charge 
of the administration of the statutes of the United States 
relating to the deportation of certain classes of aliens. 
Their principal offices are, and they may be found in, the 
District of Columbia. 


4. On or about March 25, 1952, the defendant Mackey 
ordered that plaintiff be deported and on January 9, 1953, 
this order was affirmed by the Board of Immigration Ap-+ 
peals acting for the Attorney General. Upon its affirmance, 
said order of deportation became, and is, a final agency’ 
action for which judicial review is available under section! 
10 of the Administrative Procedural Act. | 


5. The deportation order against plaintiff was based 
solely on a finding that the plaintiff was a member of the, 
Communist Party of the United States between 1932 and| 
1936, inclusive. No evidence was introduced in support of| 
the order other than evidence of plaintiff’s alienage and) 
alleged former membership in the Communist Party. The 
hearing officer rejected evidence offered by the plaintiff to | 
show that the Communist Party did not, at the time of | 
plaintiff’s alleged membership therein, advocate the over- 
throw of the government by force and violence. | 








6. The deportation order was based upon a finding by the | 
defendants that the plaintiff had, subsequent to his entry | 
into the United States, been a member of the Communist | 
Party of the United States, and was therefore subject to | 
deportation under the provisions of the aforementioned sec- | 
tion 22 of the Internal Security Act of 1950. | 


7. The plaintiff has been ordered by the defendants to | 
surrender to the Immigration and Naturalization Service ! 
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in Los Angeles at 10:00 a.m., October 6, 1953 with all his 
bayeage and in readiness for deportation. Unless the de- 

fendants are restrained by the Court, they will deport 
3 him on or shortly after October 6, 1953. 


S. The deportation order against plaintiff is unlawful, in- 
valid, and violative of plaintiff’s rights, for the reason 
that: 


(a) The evidence does not support the finding that the 
plaintiff was a member of the Communist Party after entry 
into the United States. 


(b) The deportation order was not supported by substan- 
tial evidence. 


(c) The order and the statutory provision under which 
it was Issued, on their face and as applied, constitute a bill 
of attainder and an ex post facto law, and violate the First 
Amendment, the due process clause of the Fifth Amend- 
rent, and the Sixth Amendment. 


9. For the aforesaid reasons, plaintiff is imminently 
threatened with grave and irreparable injury, by illegal and 
unconstitutional acts of the defendants, for which he has 
no adequate remedy at law. 


Wuererore, plaintiff prays for a judgment (1) setting 
aside the order of deportation made against the plaintiff; 
(2) enjoining the defendants from deporting or attempting 
to deport the plaintiff, from requiring him to surrender for 
deportation, and from otherwise molesting him; (3) award- 
ing plaintiff the costs of this action; and (4) granting such 
other and further relief as may be appropriate. Plaintiff 
also prays for an appropriate temporary restraining order 
and fora preliminary injunction restraining the defendants 
pending the trial and disposition of this cause from deport- 
ing plaintiff, requiring him to surrender for deportation, 
or otherwise molesting him. 
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) Filed June 2, 1955 
Answer | 


Now comes the defendants by their attorney, the United 
States Attorney, and answer the complaint of plaintiff as 


follows: | 


First DEFENS | 
Responding specifically to the numbered paragraphs of 


the complaint the defendants aver: | 


. Defendants are not required to answer the allegations 
pact in paragraph 1 of the complaint. | 
Admitted. | 

3. It is admitted that the defendant, Herbert Brownell, 
Jr.. is the Attorney General of the United States and that) 
the defendant, Argvle R. Mackey, was the Commissioner of | 
Immigration and Naturalization at the time of the filing by 
the plaintiff of the within cause of action. It is further | 
admitted that the defendant Herbert Brownell, Jr. is and | 
defendant Argvle R. Mackey was in charge of the adminis- | 
tration of the statutes of the United States relating to the ! 
deportation of certain classes of aliens. It is further ad- | 
mitted that the principal office of the defendant Herbert | 
Brownell, Jr. is, and the principal office of the defendant | 
Argyle R. Mackey was, within the District of Columbia. : 


4. It is admitted that an order of deportation was entered | 

against the plaintiff on March 25, 1952 and that this | 

6 order was affirmed by the Board of Immigration Ap- | 

peals on January 9, 1953. It is further admitted that | 

by the action of the Board of Immigration Appeals on Jan- | 

uary 9, 1953 the order of deportation became final. The : 

remaining allegations of paragraph 4 constitute conclusions | 
of law and require no answer. 


5. It is admitted that the order of deportation filed | 
against the plaintiff is based upon a finding that the plain- | 
tiff was a member of the Communist Party of the United | 
States between 1932 and 1936. It is denied that the only 
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evidence introduced in support of the order of deportation 
was proof of plaintiff's allenage and proof of his member- 
ship in the Communist Party of the United States. To the 
contrary, it is averred that, inter alia, there was proof of 
plaintiffs entry into the United States, there was the tes- 
timony of officers of the Immigration and Naturalization 
Service who testified in the hearings in deportation pro- 
ceedings accorded the plaintiff and there was also testimony 
as! given by the plainti!f in connection with prior proceed- 
ings before the Immigration and Naturalization Service. In 
addition, the defendant and officers of the defendant's 
agency considered the fact that the plaintiff stood mute dur- 
ing the course of the entire deportation proceeding. It is 
admitted that the hearing officer refused to receive in evi- 
dence certain evidence as offered by plaintiff with the al- 
leged purpose of showing the character of the Communist 
Party of the United States. 


6. Admitted, except that the order of deportation by its 
precise terms refers to the Act of October 16, 1918, as 
amended. 


7. Denied. 
8(a), (b) and (c). Denied. 
9, Denied. 
Seconp DEFENSE 


For further answer and as a separate and complete de- 
fense to the complaint, the defendants aver that the com- 
plaint fails to set forth a cause of action upon which this 
Court may grant relief. 


a THirp DEFENSE 


For further answer and as a separate and complete de- 
fense to the complaint, defendants aver that the adminis- 
trative proceedings have been properly conducted pursuant 
to law and regulation; that there has been no arbitrary and 
capricious determination made anywhere within the said 
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administrative proceedings ; that the final result is premised 
upon a careful consideration of the entire administrative 
record and the application of the appropriate statutory law; 
that such determinations having been reasonably and Prop; 
erly made should not be disturbed by this Court. 


Wherefore, having fully answered plaintiff’s complaint, 
the defendants demand judgment together with the costs of 
this aetion. 


So 


Filed June 24, 1955 | 
Motion for Summary Judgment : 


Come now the defendants by their attorney, the United 
States Attorney, and move this Court for summary judg-' 
ment on the grounds that: | 


1. The complaint fails to state a cause of action upon’ 


which this Court may grant relief. | 


2. There is no genuine issue of material fact and the de-| 


es . | 
fendants are entitled to judgment as a matter of law. | 


Attached hereto and made a part hereof is the record of! 


the Immigration and Naturalization Service relating to the 
plaintiff. 


10 Filed Aug. 29, 1955 
Findings of Fact and Conclusions of Law 


This cause having come on for hearing on defendants’ | 
motion for summary judgment and plaintiff’s opposition | 
thereto, and the Court being fully apprised in the premises, | 
the Court makes the following findings of fact and conclu. | 
sions of law: 





FINDINGS oF Fact 


1. Plaintiff concedes that he is an alien. 


2. Plaintiff coneedes that he was a member of the Com- | 
munist Party of the United States from 1932 to 1937. 
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3. Plaintiff was accorded a hearing in deportation pro- 
ceedings by a special inquiry officer of the Immigration and 
Naturalization Service under a warrant of arrest charging 
him with being deportable from the United States as an 
alien who had been a member of the Communist Party of 
the United States after entry into the United States. 


4+. Plaintiff remained mute and refused to testify during 
the course of the entire administrative deportation hearing. 


5. Plaintitf initially entered the United States on Novem- 
ber 1, 1925, at which time he was admitted for permanent 
residence. 


11 6. Plaintiff departed from the United States in 

1937 thereby giving up any rights he had for per- 
manent residence which he had acquired as a result of his 
admission to this country in 1923. He returned to this coun- 
try on October 8, 1938. On this oceasion after a hearing 
before a special board of inquiry to which he disclosed his 
former membership in the Communist Party, he was ad- 
mitted for permanent residence a second time. 


7. An order of deportation was entered by the special 
inquiry officer of the Immigration and Naturalization Serv- 
ice who presided at the hearing In deportation proceedings 
after the conclusion of the aforesaid deportation hearing, 
and plaintiff’s appeal therefrom was dismissed by the 
Board of Immigration Appeals. 


8. Plaintiff concedes that the Supreme Court has held 
that the statute under which the administrative deportation 
proceedings were held is constitutional, but claims that said 
statute is unconstitutional as applied to the facts in this 
case, 


9, Plaintiff concedes that the Supreme Court has held 
that the procedural requirements of Sections 5, 7, 8, and 11 
of the Administrative Procedure Act of 1946 do not obtain 
to the within deportation proceedings. 
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The word *‘entry’’ in the applicable deportation stat- 


| 
| 
ConcLusions or Law | 
! 
utes is not restricted in meaning to the ‘‘last entry’’. | 


. The plaintiff herein was a member of the Communist: 
BE oe of the United States ‘‘after entry’’ into the United 
States. 


| 
i 

. The statute under which the administrative deporta- 
tion proceedings were held is constitutional. : 


4. Plaintiff is. as a matter of law, deportable as an alien| 
who was a member of the Communist Party of the United | 


States after entry into the United States. | 


5. The defendants’ motion for summary judgment should) 
be granted. 
Burnita SHELTON MatrHews 


Judge | 

August 29, 1955 | 
2 Filed Aug. 29, 1955 ! 
Order | 





Upon the basis of the foregoing Findings of Fact and 
Conclusions of Law, it is by the Court this 29th day of Au-| 
gust, 1955, | 


| 

ORDERED, ADJUDGED, AND DEcREED that the defendants’ mo-! 
tion for summary judgment be and it is hereby granted, and 
it is | 


FURTHER ORDERED, ADJUDGED AND DECREED that the plain- 
tiff’s complaint be and it is hereby dismissed, and it is | 


F'urTHER ORDERED, ADJUDGED AND DecreEEp that plaintiff’s 
motion for a stay pending appeal be and it is hereby denied, 
and it is 


FurRTHER ORDERED, ADJUDGED AND DEcREED that the defend-' 
ants shall be restrained for a period of thirty (30) days' 


| 
‘ 
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from the date of the entrance of the within order from tak- 
ing the plaintiff into custody or effecting his deportation 
from the United States. 


Burnitra SHELTON MatTTrHEws 
Judge 


UNITED STATES DEPARTMENT OF JUSTICE 


Immigration and Naturalization Service 
Los Angeles 13, California 


File Nos. 246-P-107614 
A-1273106 


In Re: Fraxcesco Guiseppe Bonetr, a/k/a FRank 
Bonetti, a/k/a Frank Maruin 


I~ DeEporTATION PROCEEDINGS 


Ix Beuaur or RESPONDENT: 

Attorney Aubrey I. Finn, 

6513 Hollywood Boulevard, 

Hollywood 28, California. 

CHARGES: 

Warrant: The Act of October 16, 1918, as amended, 
in that he has been after entry, a member of the 
following class set forth in Section 1 of said Act: 
An alien who was a member of the Communist 
Party of the United States. 


Lodged: None. 
AppiicaTion: None. 


Detention Stratus: Released under $2000.00 appearance 
bond. 


Discussion as TO Deportation: The respondent testified 
that he is the person named in the warrant of arrest and 
that he was served with a copy of the warrant of arrest 
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(Ex. 1). Respondent refused to further testify or answer 
any other questions on advice of Counsel. | 


this fingerprint chart. 


The witness Wade H. Westmoreland testified that. in 


Witness James H. Busselle identified the respondent as. 
the person on whom he served the warrant of arrest, and | 
he further testified that he fingerprinted the respondent | 
on the same date, October 11, 1951. The witness identified | 
Exhibit 3 as a fingerprint chart executed and signed by | 
him, and that the respondent was the person who signed | 





his opinion, the right index fingerprint appearing on the | 


original Alien Registration Form AR-2 of one Francesco 
or Frank Bonetti, was made by the same person whose 
right index fingerprint appeared on the fingerprint chart 


marked Exhibit 3 which had been previously identified as | 


relating to the respondent by Witness Busselle. It is clear, | 


in the absence of any controverting evidence, that the 


Alien Registration Form (ex. 4) relates to the respondent | 


in these proceedings. 


Alien Registration Form AR-2 (Ex. 4) containing the 
signature of one Frank Bonetr, shows that Frank 


Bonett1 was a member of the Communist Party from | 


1932 to 1936, and a member of the Workers Alliance from | 


1935 to 1937, a member of the Veterans of the Abraham | 


Lineoln Brigade, and a member of the United American 


Spanish Aid Committee. As Alien Registration Form | 
(Ex. +) relates to the respondent in these proceedings as | 
shown by the testimony of witnesses Busselle and West- | 
moreland, it is clear that the respondent was a member | 


of the Communist Party from 1932 to 1936. 


Witness Oral K. Chandler testified that he presented | 
certain documents to the respondent for his inspection in | 


January, 1951, and that the respondent examined these 


documents, now marked as Exhibits 5 to 9 inclusive. Wit- | 


ness Chandler testified that the respondent identified these 
documents as relating to him, the respondent. Exhibits 
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S and 9 are copies on the Board of Special Inquiry hear- 
ing held in New York on September 21, 1938 and which 
records contain the respondent’s admission of member- 
ship in the Communist Party in Los Angeles, California, 
and further that he resided in the United States from 
November, 1923 to June 28, 1937, at which time he, the 
respondent, departed from the United States and went 
to Spain where he served in the 15th International Bri- 
evade of the Spanish Army, on the Republican side. Re- 
spondent was excluded from admission to the United States 
by the Board of Special Inquiry at New York on Septem- 
ber 21, 1938, but was subsequently admitted to the United 
States on October 8, 1938 as a quota immigrant under 
$500.00 bond (Ex. 11). 


Exhibit 4+. Alien Registration Form, shows that the 
respondent first arrived in the United States on Novem- 
ber 1, 1923 for permanent residence. Exhibit number 10 
is a verification of the admission of Francesco Bonettt1 
at! New York, New York on November 1, 1923. Exhibit 
number 4+ also shows that the respondent last arrived in 
the United States on September 19, 1938 at New York, 
New York, and further shows that he was admitted to the 
United States on October 8, 1938. Exhibit number 11 is a 
verification of the respondent’s admission at New York, 
New York on October 8, 1938, under bond. Exhibit number 
4 also shows that the respondent received first citizenship 
papers on June 1, 1940 at Los Angeles, California under 
the file number 23-82713. Exhibit number 14 is an appli- 
eation for a Declaration of Intention (first papers) bear- 
ing number 23-82713, signed by one Frank Bonetri. The 
information contained in this application shows the same 
name, address, date and place of birth, and date and place 
of entry as shown in Exhibit number 4. The reverse of this 
application is stamped to show that it was filed June 1, 
1940. 


Tt is clear that the respondent is a 43 vear old male, a 
native of France and citizen of Italy, who was admitted to 
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the United States for permanent residence at New York; 
New York on November 1, 1923, and who was again ad- 
mitted to the United States at New York, New York on 
October 8, 1938. In Exhibit number 7, a statement by thd 
respondent on February 5, 1946, he testified that he was 
in Mexico for one day in the early summer of 1939 and 
that he reentered the United States at San Ysidro, Cali, 


fornia. | 


The charge contained in the warrant of arrest is su: 
stained. | 


Fixpincs oF Fact as to Deportation: Upon the basis of 
the foregoing evidence, it is found: 


(1) That the respondent is an alien, a native of France 


| 


and citizen of Italy; | 


(2) That the respondent was admitted to the United 
States for permanent residence at New York on Nov ember 
1, 1923; 


(3) That the respondent resided in the United States 
from November 1, 1923 until June 28, 1937; 


(+) That the respondent was readmitted to the United 
States for permanent residence at New York on October 
S, 1938; | 





(5) That the respondent last entered the United States 
at San Ysidro, California in the early summer of 1939; 


(6) That the respondent was a member of the Com- 
munist Party of the United States from 1932 until 1936. 


Coxciusions or Law as to Deportation: Upon the basis 
of the foregoing findings of fact, it is concluded: | 

(1) That under Section 19 of the Immigration Act of 
February 5, 1917, as amended, and the Act of October 16, 
1918, as amended, the respondent is subject to deportation 
on the ground that, he has been, after entry, a member of 
the following class, set forth in Section 1 of said Act of 





| 
| 
! 
| 
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October 16, 1918, as amended: An alien who was a mem- 
ber of the Communist Party of the United States. 


RECOMMENDED OrpeER: It is recommended that the re- 
spondent be deported from the United States pursuant to 
law on the charge contained in the warrant of arrest. 


JosEpH A. DuMMEL, 
Joseph A. Dummel, 
Hearing Officer. 


U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 


! Jan. 9, 1953 
File: A-1273106— 
Los Angeles (246-P-107614) 
In re: Francesco GvisEprE Bonetti or Frank Bonetti or 
Frank Marin 


Ix DeportTaTion PROCEEDINGS 


Ix Bewatr oF RESPONDENT: 
Blanch Freedman, Esq. 
220 Broadway 
New York 17, N. Y. 
(Heard June 17, 1952) 


CHARGES: 
Warrant: Act of October 16, 1918, as amended—After 
entry member of the Communist Party of the 
United States 


Lodged: None 
AppiicaTion: Cancellation of proceedings 


Derention Stratus: Released under bond 


The Assistant Commissioner, in a decision dated March 
25, 1952, directed the subject’s deportation from the 


United States, pursuant to law, on the above-stated charge. 
The case is now before us on appeal from that order. 
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% The record relates to a native of France and last a 
citizen of Italy who was originally admitted to the United 
States for permanent residence at New York on Novem- 
- ber 1, 1923. He last entered the United States at San 
. Ysidro, California in the early summer of 1939. The 
Assistant Commissioner found that the respondent was ai 
voluntary member of the Communist Party of the United 
s States from 1932 through 1936, and directed deportation’ 
on that basis. The evidence of record sustains that HELE 
of the Assistant Commissioner. 






































Counsel contends that there is nothing in the record 
to substantiate the finding with regard to the respondent’s' 
S Italian citizenship. In this connection, we wish to point) 
out that counsel’s contention is belied by the evidence of: 
record. Counsel has also raised the constitutional ques-| 
tions in this case of due process and bill of attainder. With. 
+ regard to this feature of the case, it has long been the 

position of this Board that it is not within our province’ 

to pass on the constitutionality of such questions. We} 
v accept the legislative and judicial mandates given us, and/| 
z believe that it is within the power and capacity only of the’ 
United States Courts to declare the statutes and judicial 
precedents unconstitutional. 


On the basis of the foregoing, we concur in the decision 
‘ of the Assistant Commissioner. Accordingly, we will dis- | 
miss the appeal. | 


° Orper: It is ordered that the appeal be and the same is. 
hereby dismissed. | 


Chairman 
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No. 12,885 


STATEMENT OF QUESTION PRESENTED 


Whether an alien is deportable who was a member of the | 


Communist Party of the United States after his original 
entry but not after his most recent entry or entries. 


(1) 
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BRIEF AND APPENDIX FOR APPELLEES 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,885 
FraNkK BoNETTI, APPELLANT 
ve 


HERBERT BROWNELL, JR., ET AL., APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR | 
THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


Appellant is an alien, a native of France, and last a citi- | 
zen of Italy (App. 24).* He initially entered the United | 
States on November 1, 1923, and was admitted for per- | 
manent residence (App. 17). He departed from the | 
United States in 1937 for a sojourn in Spain where he | 
fought with the Abraham Lincoln Brigade, a unit of the | 
International Brigade (App. 22). He was wounded, lost | 
one foot, and returned to the United States on October 8, | 
1938 (App. 24, 17). At the time of his last entry he was | 
detained for special hearing, then admitted for permanent | 
residence upon the posting of a $500 bond (App. 18). | 
In the summer of 1939 he left the United States for a short | 
visit to Mexico, and reentered without formal inspection | 
(App. 28-50). 3 


* Appellees’ separate appendix will be referred to herein as | 
“(App. —)”; the Joint Appendix as “(J.A. —)”. 


(1) 











SAE | ius admitted to being a member of the Coin- 

munist Party from 1952 to either 1956 or 1957 (App. 16). 
In 1923, he was arrested for rioting and assault with a 
deadly weapon on a Marine during a Communist meeting 
at: San Dieso. Cahfornia, (App. 19). He jalso was 2 
member of the Veterans of the Lincoln Brienade and 
of the Workers Alhance (App. 32). While aoometm- 
ber of the Communist Party, he held various offices in a 
mall Party umit (App. 25). including that of head of 
he unit (App. 35). As late as May, 1944. he believed in 
the use of force under certain circumstances to bring about 
the changes advocated by the Communist Party (App. 22, 
PO-T). Tle claims not to have been a member of the Com- 
munist Party since his 1938 entry (App. 27) and no evi- 
dence was adduced to show that he was. 

A hearing was had before a hearing officer of the Immi- 
eration and Naturalization Service at which the above 


stated facts were brought out, largely from sworn. testi- 
mony appellant himself had given at earlier hearings. At 
the Jatest hearing, however, appellant refused to testify 


and no Witnesses testified in his behalf. On November 21, 
1951, the hearing officer rendered his opinion. Upon find 
Inv that appellant had been admitted to the United States 


. 


in 1923 and readmitted in 19388, and that appellant had 
been a member of the Communist Party from 1952 until 
1936, he concluded that appellant was subject to deporta- 
tion on the ground that he had been, after entry, a member 
of the Communist Party of the United States (J.-A. 10-14). 

The Assistant Commissioner affirmed, and the Board of 
Iaumigration Appeals likewise affirmed, holding that the 
evidence sustained the finding that appellant was a volun- 
tary member of the Communist Party of the United States 
from 1932 through 1936 (J.A. 14-15). 

On October 5, 1953, appellant filed a complaint for review 
of the deportation order in the District Court, praying 
that the order of deportation be set aside and that ap- 
pellees be enjoined from deporting him (J.A. 2-4). On 
June 24, 1959, appellees moved for summary judgment, and 
on August 29, 1955, the motion was granted. The District 
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Court concluded as a matter of law that the word ‘‘entry’’ 
in the applicable deportation statute is not restricted in 
meaning to the ‘‘last entry’’ and that consequently appel- 
lant was deportable as one who, after entry, had been a 
member of the Communist Party of the United States (J.A. 
9). An order was entered accordingly and this appeal 
followed. 
STATUTES INVOLVED 


United States Code § $8-1251(a) provides in pertinent 
part: 


De portable aliens—General classes 


Any alien in the United States (including an alien 
crewman) shall, upon the order of the Attorney Gen- 
eral, be deported who— 


o * * * * 


(G6) is or at any time has been, after entry, a mem- 
ber of any of the following classes of aliens: 


(A) Alens who are anarchists; 

(B) Ahens who advocate or teach, or who are mem- 
bers of or affiliated with any organization that ad- 
vocates or teaches, opposition to all organized govern- 
ment; 

(C) Aliens who are members of or affiliated with 
(1) the Communist Party of the United States; (ii) 
any other totalitarian party of the United States; 
(iii) the Communist Political Association; (iv) the 
Communist or any other totalitarian party of any 
State of the United States, or any foreign state, or of 
any political or geographical subdivision of any foreign 
states; (v) any section, subsidiary, branch, affiliate, 
or subdivision of any such association or party; or 
(vi) the direct predecessors or successors of any such 
association or party, regardless of what name such 
group or organization may have used, may now bear, 
or may hereafter adopt: Provided, That nothing in 
this paragraph, or in any other provision of this chap- 
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ter, shall be construed as declaring that the Communist 
Party does not advocate the overthrow of Government 
of the United States by force, violence, or other un- 
constitutional means; 


(13) prior to, or at the time of any entry, or at any 
time within five years after any entry, shall have, 
Knowingly and for gain, encouraged, induced, assisted, 
abetted, or aided any other alien to enter or to try to 
enter the United States in violation of law. 


United States Code § 8-1101(a) provides in pertinent 
part: 


Definitions 


(13) The term ‘‘entry’? means any coming of an 
alien into the United States, from a foreign port or 
place or from an outlying possession, whether volun- 
tarily or otherwise, except that an alien having a law- 
ful permanent residence in the United States shall not 
be regarded as making an entry into the United States 
for the purposes of the immigration laws if the alien 
proves to the satisfaction of the Attorney General 
that his departure to a foreign port or place or to an 
outlying possession was not intended or reasonably to 
be expected by him or his presence in a foreign port 
or place or in an outlying possession was not voluntary : 
Provided, That no person whose departure from the 
United States was occasioned by deportation proceed- 
ings, extradition, or other legal process shall be held 
to be entitled to such exception. 


SUMMARY OF ARGUMENT 


%°9 


The Act provides that the term ‘‘entry’’ means ‘‘any 


coming’’ of an alien into the United States. Consequently, 
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5 | 
an alien who was a member of a deportable class after his 
original entry must be deported notwithstanding that he 
was not shown to have rejoined that class after a subse- 
quent entry. 

ARGUMENT 
Appellant Was a Member of the Communist Party After Enuy 

Into the United States 


There is but one issue in the instant case: whether ay- 
pellant is deportable as a person who, after entry, was a 
member of the Communist Party of the United States, when 
admittedly he was a member of the Party after his original 
entry but not after the most recent entry or entries. | 

Section 1251(a) of Title 8, United States Code, 66 Stat. 
204, provides in pertinent part: | 

Any alien in the United States * * * shall, upon 
the order of the Attorney General, be deported who 
* * * (6) is or at any time has been, after entry, 
a member of any of the following classes of aliens; 


* * = (C) Aliens who are members of or affiliated 
with (i) the Communist Party of the United States 





And the term ‘‘entry”’ is defined in 8 U.S.C. § 1101(a) (13) 
——— 


as follows: 


The term ‘‘entry”” means any coming of an alien, into 
the United States, from a foreign port or place or from 
an outlying possession, whether voluntarily or other- 
wise, except that an alien having a lawful permanent 
residence in the United States shall not be regarded) 
as making an entry into the United States for the 
purposes of the immigration laws if the alien proves) 
to the satisfaction of the Attorney General that his) 
departure to a foreign port or place or to an outlying’ 
possession was not intended or reasonably to be ex- 
pected by him or his presence in a foreign port or place: 
or in an outlying possession was not voluntary: Pro-' 
vided, That no person whose departure from the United 
States was occasioned by deportation proceedings, ex-' 


| 
| 
| 
! 
i 
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tradition, or other legal process shall be held to be 
entitled to such exception.’ 


Under that definition it would seem to be quite clear that 
appellant is deportable notwithstanding that he was not a 
member of the Party after his last entry since he certainly 
was a member after ‘tany coming’; z.e., his original coming 
or entry. Appellant seeks to avoid that plain meaning by 
arguing that ‘*tany coming’’ means not any coming i fime 
but any coming iz kind. But that argument is not really 
available to appellant in view of the fact that the statutory 
definition involved was lifted almost verbatim from the de- 
cision of the Supreme Court in United States ex rel. Volpe v. 
Surith, 289 U.S. 422 (1933); it may be assumed therefore, 
that in defining the term as the Supreme Court had de- 
fined it, Congress chose to give it the same meaning. Ap- 
pellant appears to agree with that interpretation, for he too, 
lavs great stress in his brief upon the point that ‘‘this defi- 
nition was copied verbatim from the decision of the Su- 
preme Court in the Volpe case.’’ The crucial issue before 
the Court then, by apparent agreement between both ap- 
pellant and appellee, is what the Supreme Cuort meant by 
its definition of the term in Volpe; for that is the meaning 
to be applied here. We think the answer is clear, and we 
think it supports appellees’ theory and defeats that of 
appellant. | 

Volpe entered the United States in 1906. In 1925 he 
pleaded guilty to a crime involving moral turpitude. In 
1928 he made a visit to Cuba and was readmitted to the 
United States. In 1930 he was arrested on a deportation 
warrant charging him with being convicted of a crime in- 
volving moral turpitude prior to entry. The alien, unlike 
this appellant who contends that only the first entry counts, 
argued that only the last entry counted insofar as the de- 
portation statute was concerned. The Supreme Court made 
short shrift of that by stating: 


We accept the view that the words ‘‘entry’’ in the 
provision of 419 which directs that ‘‘any alien who 





1 Emphasis sometimes supplied. 
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was convicted, or who admits the commission, prior to 
entry, of a felony or other crime or misdeameanor in- | 
volving moral turpitude; . . . shall, upon the war- | 
rant of the Secretary of Labor, be taken into custody 
and deported,’ includes any coming of an alien from | 
a foreign country into the United States whether such | 
coming be the first or any subsequent one? | 





In other words, the term ‘‘entry’’ means neither ‘‘first | 
entry’’ nor ‘‘last entry’’ but ‘‘any entry.’’* Cf. United | 
States ex rel. Circella v. Sahli, 216 F. 2d 33 (7th Cir. 1954) ; | 
Lewis v. Frick, 233 U.S. 291 (1914); Rasmussen v. Robin- | 
son, 163 F. 2d 732 (3rd Cir. 1947). | 

Recently, in United States ex rel. Belfrage v. Kenton, | 
224 F.2d 803 (2d Cir. 1955), the court was confronted with | 
a situation where the alien first entered the United States | 
for permanent residence in 1937, went abroad, overstayed | 
his reentry permit, and in 1945 was again admitted, on ai 
non-quota immigrant visa as a returning resident. Like | 
this appellant, he was then ordered deported for having | 
been, after entry, a member of the Communist Party of the | 
United States, and, again like this appellant, his Communist | 
Party membership was found to have been in effect after | 
his first, but not after his last entry. In view of the almost 
perfect identity of the cases, the cogent reasoning of the 
Court of Appeals for the Second Circuit is peculiarly a 
plicable here. The Court said: 


Each of these entrances into this country was an! 
‘entry’? within the meaning of that term as used as a! 
word of art in the immigration and deportation stat-| 
utes. That the ‘‘last entry’’ is the only entry with 
which Congress may be concerned in providing for the: 


2 Emphasis added. | 

’ How appellant is able to interpret the Volpe case as standing: 
for the proposition that “the phrase ‘any coming’ was used qualt-! 
tatively, as meaning a coming of any kind, as whether for perma-! 
nent residence, as a visitor, as a seaman, or in transit, or even! 
illegally” (Brief, p. 13), appellee frankly is unable to understand.: 
There certainly is nothing in the language of the Volpe opinion 
or in its facts that suggests such an interpretation. 
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deportation of aliens is obviously not so. And we think 
the plain language of the pertinent statute, read as it 
should be in the light of the definition of ‘‘entry’’in 
Section 101(a)(13) of the same Act, 8 U.S.C.A. §1101 
(a)(13), leaves no fair room for doubt that Congress 
did intend to make membership of an alien in the Com- 
munist Party of the United States after any ‘‘entry”’ 
a lawful ground for an order of deportation. In Sec- 
tion 241(a)(6)(C) the phrase used is the entirely un- 
qualified one ‘tafter entry’ and in Section 101(a) (13) 
‘entry’ is defined as ‘tany coming of an alien into 
the United States’? from abroad. 

It seems clear that the term **entry’* as used in this 
statute was intended by Congress to mean what the 
Supreme Court held it meant in a former statute when 
it sald in United States ex rel. Volpe v. Smith, 289 
ES s 228 5 a SS C660. 666. ae Rd 29S: that 
oe an 
cludes any coming of an alien from a foreign country 
into the United States whether such coming be the 


"We accept the view that the word ‘entry’ 


* @ 494 


first or subsequent one, 


‘That reasoning and the result reached are sound and, it 
is submitted, should be adopted by this Court. 


Appellant seeks to draw a distinction between this case 
and Belfrage in that there the District Court allegedly bot- 
tomed its decision upon a ‘‘basic entry’’ theory, the ra- 
tionale being that Belfrage as a returning resident was re- 
suming an unrelinquished domiciie and that consequently 
only his original entry counted for the purposes of the de- 
portation laws. But not even the District Court relied pri- 
marily upon that factor, for it mentioned the ‘* basic entry ”’ 
phrase only in a ‘*Furthermore”’ clause to buttress a con- 
clusion reached earlier upon statutory grounds. Even more 
to the point, the Court of Appeals failed entirely to depend 
upon the peculiar factual circumstances, instead bottoming 





4224 F.2d at 805-6. 
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its decision wholly upon the very same legal grounds ap- 
plicable here. 

Moreover, the type of entry or reentry obviously could 
make no difference, for the intent must have been to provide 
for the deportation of those who, while in the United States, 
joined a group which the Congress has many times found 
to be basically hostile to our form of government. Whether 
affiliation with such group occurred after one entry or an- 
other obviously is immaterial. Had appellant never left 
the United States he would be deportable; his departure 
and reentry cannot wipe out the fact of his membership in 
the Communist Party of the United States. 

Appellant’s statutory argument, based on a comparison 


of Section 1251(a) (6) (C) with 1251(a) (13), is without | 


merit. Congress provided in subsection (13) that any alien 
be deportable who within five years of any entry aided an- 
other to enter the United States illegally. In view of the 


five-year ‘‘limitation period”* it was necessary to specify , 


whether the prohibited act would render the alien deport- 
able only if committed after a particular entry or whether 
that period was to run again from any entry. But the same 
problem does not exist, where, as with regard to the Com- 
munist Party provision, there is no similar limitation pe- 
riod. With respect to it, since the doing of the prohibited 
act would render the alien deportable no matter when com- 
mitted, no need exists for specifying ‘‘any’’ entry; ‘‘after 
entry’’ in that context per se means any time the alien is 
in the United States. 

The contention of unconstitutionality of the statute is 
obviously without merit. The policy considerations under- 
lving the statute are matter for the consideration of neither 
appellees nor the Court. Congress having decided that 
Communist Party membership while in this country is suf- 
ficient to cause the expulsion of an alien, that determination 
is binding and must stand. Certainly it is not a violation 
of the due process clause or any other constitutional pro- 
vision to provide for the deportation of an alien for acts 
committed in this country regardless whether sueh act oe- 
curred prior to passage of the pertinent statute. Galvan 
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ve Press, S47 U.S. 522 (1954): Hartstades v. Shaughnessy, 
342 U.S. 580 (1952): Marcello v. Bonds, 349 U.S. 302 (1955). - 
United States ex rel. Barlie v. Murff. 116 F. Supp. 163 
(D. Md. 1953). Appellant has cited no decisions to the 


contrary. As to the effect of a subsequent entry, see also + 
the section providing for deportation for acts committed 
prior to entry; e.g.. 8 U.S.C. $1251 (a) (18). 
CONCLUSION 
WHEREFORE, It is respectfully requested that the judg- 
. . : . 4. 
ment of the District Court be affirmed. 
4 
OuIverR GAscH, 
United States Attorney. ~ 
LEwis CARROLL, ‘ 


Harotp H. GREENE, 
Assistant United States Attorneys. 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Los Angeles 13, California 


File Nos. 246-P-107614, A-1273106 


In Re: Francesco Guiseppe Bonetti, a/k/a Frayk | 
Bonetti, a/k/a Frank Marin. | 

In Deportation Proceedings 

In Behalf of Respondent: Macs Aubrey I. Finn, 6513. 
Hollywood Boulevard, Hollywood 28, California. 


1 


Charges: 


Warrant: The Act of October 16, 1918, as amended, in: 
that he has been after entry, a member of the following’ 
class set forth in Section 1 of said Act: An alien who was) 
a member of the Communist Party of the United States. : 

Lodged: None. 

Application: None. | 

Detention Status: Released under $2000.00 appearance; 
bond. 

Discussion as to Deportation: The respondent testified 
that he is the person named in the warrant of arrest and! 
that he was served with a copy of the warrant of arrest! 
(Ex. 1). Respondent refused to further testify or answer 
any other questions on advice of Counsel. | 

Witness James H. Busselle identified the respondent! 
as the person on whom he served the warrant of arrest, 
and he further testified that he fingerprinted the respondent 
on the same date, October 11, 1951. The witness identified 
Exhibit 3 as a fingerprint chart executed and signed by 
him, and that the respondent was the person who signed this 
fingerprint chart. 

The witness Wade H. Westmoreland testified that, in is 
opinion, the right index fingerprint appearing on the origi- 
nal Alien Registration Form AR-2 of one Francesco or 
Frank Bonetti, was made by the same person whose right 





| 
' 


| 
\ 
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index fingerprint appeared on the fingerprint chart marked 
Exhibit 3 which had been previously identified as relating 
to the respondent by Witness Busselle. It is clear, in the 
absence of any controverting evidence, that the Alien Regis- 
tration Form (Ex. +) relates to the respondent in these 
proceedings. 

Alien Registration Form AR-2 (Ex. +) containing the 
signature of one Frank Bonetti, shows that Franx BoNnetrTI1I 
was a member of the Communist Party from 1932 to 1936, 
and a member of the Workers Alliance from 1935 to 1937, 
a member of the Veterans of the Abraham Lincoln Brigade, 
and a member of the United American Spanish Aid Com- 
mittee. As Alien Registration Form (Ex. 4) relates to the 
respondent in these proceedings as shown by the testimony 
of witnesses Busselle and Westmoreland, it is clear that 
the respondent was a member of the Communist Party 
from 1932 to 1936. 


Witness Oral K. Chandler testified that he presented 
certain documents to the respondent for his inspection in 
January, 1951, and that the respondent examined these 


documents, now marked as Exhibits 5 to 9 inclusive. Wit- 
ness Chandler testified that the respondent identified these 
documents as relating to him, the respondent. Exhibits 
8 and 9 are copies on the Board of Special Inquiry hearings 
held in New York on September 21, 1938 and which records 
contain the respondent’s admission of membership in the 
Communist Party in Los Angeles, California, and further 
that he resided in the United States from November, 1923 
to June 28, 1937, at which time he, the respondent departed 
from the United States and went to Spain where he served 
in the 15th International Brigade of the Spanish Army, on 
the Republican side. Respondent was excluded from ad- 
mission to the United States by the Board of Special In- 
quiry at New York on September 21, 1938, but was subse- 
quently admitted to the United States on October 8, 1938 
as a quota immigrant under $500.00 bond (Ex. 11). 
Exhibit 4, Alien Registration Form, shows that the re- 
spondent first arrived in the United States on November 1, 
1923 for permanent residence. Exhibit number 10 is a veri- 
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fication of the admission of Francesco Bonetri at Néw 
York, New York on November 1, 1923. Exhibit number 
+ also shows that the respondent last arrived in the United 
States on September 19, 1938 at New York, and further 
shows that he was admitted to the United States on Octo- 
ber 8, 1938. Exhibit number 11 is a verification of the re- 
spondent’s admission at New York, New York on October 
8, 1938, under bond. Exhibit number 4 also shows that 
the respondent received first citizenship papers on June/1, 
1940 at Los Angeles, California under the file number 93- 
$2713. Exhibit number 14 is an application for a Declara- 
tion of Intention (first papers) bearing number 23-82713, 
signed by one Frank Bonetti. The information contained 
in this application shows the same name, address, date and 
place of birth, and date and place of entry as shown in 
Exhibit number 4. The reverse of this application jis 
stamped to show that it was filed June 1, 1940. | 
It is clear that the respondent is a 43 year old male, a 
native of France and citizen of Italy, who was admitted 
to the United States for permanent residence at New York, 
New York on November 1, 1923, and who was again ad- 
mitted to the United States at New York, New York on 
October 8, 1938. In Exhibit number 7, a statement by the 
TIONG on February 5, 1946, he testified that he was 
in Mexico for one day in the early summer of 1939 and 
that he reentered the United States at San Ysidro, Cali- 
fornia. 
The charge contained in the warrant of arrest is sustained! 
Findings of Fact as to Deportation: Upon the basis ; of 
the foregoing evidence, it is found: | 





(1) That the respondent is an alien, a native ‘of 
France and citizen of Italy; ! 
(2) That the respondent was admitted to the United 
ae for permanent residence at New York on No- 
vember 1, 1923; 
(3) That the respondent resided in the United States 
from November 1, 1923 until June 28, 1937; | 
(4) That the respondent was readmitted to the 
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United States for permanent residence at New York 
on October &, 1938; 

(5) That the respondent last entered the United 
States at San Ysdiro, California in the early summer 
of 1959; 

(6) That the respondent was a member of the Com- 
munist Party of the United States from 1932 until 1936. 


Conclusions of Law as to Deportation: Upon the basis of 
the foregoing findings of fact, it is concluded: 


(1) That under Section 19 of the Immigration Act 
of February 5, 1917, as amended, and the Act of Octo- 
ber 16, 1918, as amended, the respondent is subject to 
deportation on the ground that, he has been, after 
entry, a member of the following class, set forth in 
Section 1 of said Act of October 16, 1918, as amended: 
An alien who was a member of the Communist Party 
of the United States. 


REcoMMENDED OrpER: It is recommended that the re- 
spondent be deported from the United States pursuant to 
law on the charges contained in the warrant of arrest. 

JosEPH A. DUMMEL, 
Hearing Officer. 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


Los Angeles 13, California 


By Hearing Officer: Hearing in Deportation Proceedings, 
in the case of Francesco GuiIseprpE Bonetti, also known as 
Frank Bonetti, FranK Martin. 

Alien File No. Al 273 106. 

Los Angeles No. 246-P-107614. 

Place of Hearing: Los Angeles, California. 

Date of Hearing: October 30, 1951. 

Persons Present: 
Hearing Officer: Joseph A. Dummel. 
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Examining Officer: Thomas Nolan. 
Respondent: Francesco GUISEPPE BONETTI. 


Attorney: Aubrey I. Finn, 6513 Hollywood Blvd., Holly- | 


wood 28, Calif. 
Stenographer: Caron Rhodes. 


Hearing conducted in the English Language and re- | 


corded by Dictaphone. 
Hearing Officer to Respondent: 


Q. Will you rise and be sworn? 

A. By Counsel: We object to the respondent’s being 
sworn at this time. We don’t think the Government has 
any right to call the respondent as a witness in his behalf. 
To Counsel: 


Q. Are you advising the respondent not to be sworn, 
counsel? 
A. At the moment I am making it as an objection. 


Hearing Officer: The objection is overruled. 

The respondent is directed to stand and be sworn. 

Counsel: I am advising the respondent and instructing 
him that he need not be sworn or testify as a witness in this 


proceeding at this time. 


& e * & * 


Examiner Officer: At this time I wish to call my witness, 
Mr. Chandler. 


Hearing Officer to Witness: 
Q. Will you raise your right hand. Do you solemnly 
swear that vour testimony in these proceedings shall be 


the truth, the whole truth, and nothing but the truth, so 
help you God? 


A. I do. 
Q. What is your true and correct name? 
A. Ora, KennetH CHANDLER. 


To Witness: Be seated, please. 
To Examining Officer: You may proceed. 
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Examiner Officer to Witness: 


Q. Mr. Chandler, what is your occupation? 

A. I am an investigator for the Immigration and Nat- 
uralization Service. 

Q. What is your present official station? 

A. Los Angeles, California. 

-Q. How long have you been stationed in Los Angeles, 
California? 

A. I have been assigned to this station since September 
of 1949. 

Q. During the course of your duties as an investigator, 
Mr. Chandler, did you have an occasion to become ac- 
quainted with the respondent in these proceedings, who sits 
at the table next to counsel. 

A. I know this individual as Frank Bonettt. 

Q. What are the circumstances surrounding your ac- 
quaintanceship with him? 

A. JT was assigned Mr. Bonetti’s case for investigation, 
and in the course of that investigation I interviewed Mr. 
Bonetti. That is the reason for my acquaintance with him. 

Q. When did this interview take place? 

A. In January of this vear. 

Q. Where? 

A. In my office, Room 133 of this building. 

Q. Did vou have oceasion at that time to question Mr. 
Bonetti coneerning his immigration status? 

A. I did. 

Q. What did you ask him? 

A. At that time T presented to Mr. Bonetti statements 
which he had previously made before this Service. I asked 
him to examine them and state whether they related to him, 
which he did. In addition to that he examined and acknowl- 
edged his Alien Registration record. In the course of the 
interview he further contributed such information as his 
present residence, his present employment, his marital 
status, the fact that he had been a member of the Communist 
Party of the United States from about 1932 to sometime in 
1937. 
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U. S. DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Los Angeles, California. 


L.A. File 246/P/107614 


Investigation in the Case of : Francesco Guiseppe Bonetti, 
or Frank Bonetti, Petitioner for Naturalization. 

Interview conducted in the Offices of the Immigration 
and Naturalization Service, Los Angeles, California, May 
30, 1944. 
Present: 

Lloyd C. Emerick: Immigrant Inspector. 

{dythe D. Marusa: Stenographer. 

Francesco Guiseppe: Witness. 


By Inspector Emerick to Witness: 


Q. You are informed that I am a United States Im- 
migrant Inspector and authorized by law to administer 
oaths in connection with the enforcement of the Immigra- 
tion and Naturalization Laws. I desire to take a statement 
from you in connection with your petition for naturaliza- 
tion filed in the United States District Court, Los Angeles, 
California, May 19, 1943. Any statement which you make 
should be voluntary, and you are hereby warned that any 
statement which you do make may be used against you 
or others in any proceeding the Government may see fit to 
institute. Are vou willing to answer questions or make 
statements under these conditions? 


A. Yes. 


* * * * * 


Q. When and where did you first enter the United States? 

A. I entered the United States the first time in 1923 at 
New York. 

Q. When did you last enter the United States? 

A. I last entered the United States October 8, 1938 at 
New York on the S.S. ‘‘Di Grasse’’. 
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Q. At the time you last entered the United States, were 
vou admitted for permanent residence? 

A. Yes. 

Q. Were you admitted upon your arrival at New York or 
were you detained for special hearing? 

A. I was detained at Ellis Island for 18 days I believe. 

Q. Did you have a hearing before a Board of Special In- 
guiry? 

A. Yes, before three men. 

Q. Were you required to give testimony under oath at 
that time? 

A. I was and I did. 

Q. Do you remember being sworn to all the statements 
you set forth? 

A. Yes, I was sworn. 

Q. What was the decision of the Board at that time? 

A. I was detained because I was disabled when I entered, 
and the decision was that I post a $500.00 bond. The deci- 
sion was referred to Washington; I am not sure whether 
they decided themselves or Washington decided I post the 
$500.00 bond. 

Q. Were you admitted to the United States upon posting 
the said $500.00 bond? 

A. Yes, I was. 

Q. Do you recall any of the questions asked you or your 
answers given at the time you were held for hearing before 
the Board of Special Inquiry? 

A. Yes, I do remember some. 

Q. Do you recall being asked whether or not you had ever 
been on relief of any kind or received public aid? 

A. I believe I was asked that. 


Q. Do you recall your answer to the question of you hav- 
ing received aid or relief? 

A. If I had been asked that, it would be ‘‘yes’’ because 
I had been on the W.P.A. and S.R.A. 

Q. Do you recall any occasion when you answered ‘‘no”’ 
to such question? 

A. Up to that time, ‘‘no’’ but later on I had a hearing be- 
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tween the period including only the time after I came back, 
and then I answered, ‘‘no.’’ 


® co * * * * 


{ Q. How many times have you been arrested? 
A. Once; at that time only. 
Q. What was the charge on which you were arrested? 
A. Rioting. 
“4 Q. Do you recall the exact date of your arrest? 
A. No, I believe it was 1934 or 1933. 
Q. Could it have been May 30, 1933? 
A. That is right. 
Q. Could the charge have been assault with a deadly 
rs weapon? 

A. Yes, that was in it too; that came out of the riot. 

Q. Do you recall whom you assaulted at this time? 

A. It was a general fight; I can’t remember exactly who 
it was, but I think it was a Marine. | 

Q. Is it true that you assaulted a U. S. Marine during a | 
Communist meeting at San Diego, California? : 
* A. That is right. | 

Q. What type of weapon did you use to assault the United | 
States Marine? ! 

A. A Piece of wood. 

. Q. No Knife? 
A. No, no knife or anything like that; one of those posts | 

we had with slogans on it. | 

> Q. Do you recall whether or not you made any bodily | 
injury on the person of the United States Marine? 

A. No; there was no injury at all that I know of. 

Q. Do you recall the disposition of your case at that 
bd time? 

A. The case was dismissed. 

Q. Can you explain exactly why you were arrested May 
30th, 1933? 

A. It was a Memorial Day meeting in the park at San 
Diego and prior to that, the committee that organized the | 
meeting had asked permission from the City Council to | 
march from the park to a church where we would have | 
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Memorial Day Service later on. Later on that permit was 
rejected the last minute. The meeting went on in the park 
without any difficulty or anything. Several speakers spoke 
at the meeting in the park. From there, we decided to go 
to the church. Since we were not allowed to parade in the 
street, we decided to walk down the sidewalk going to the 
church. As we started out, the Marine who was there and 
other Legionnaires also and policemen jumped right in the 
crowd of people and started pushing people around, tearing 
down signs we had, and from there, a general fight started 
and I was arrested with several others. 

Q. Was this a Communist meeting? 

‘A. It was not a Communist meeting in the sense it was 
limited to Communist members only; it was sponsored by 
the Young Communist League and it was Memorial Day 
meeting, honoring the American dead. 

Q. Were the signs displayed at this meeting entirely 
Communistic? 

A. The signs as much as I can remember were anti-war 
signs or signs asking relief for unemployed rather than 
going along and building up the Navy—that money should 
go to the unemployed. 

'Q. Were you a member of the Communist Party at that 
time, May 30, 1933? 

. Yes, I was a member of the Communist Party. 

Do you recall to which unit you belonged? 

. It is pretty hard to tell the number; I don’t remember. 
Do you remember the book number you held? 

. No, I don’t remember. 

. I now present to you Communistic record of one Fran- 
eesco Guiseppe Bonetti, age 26, in 1934 joined the Com- 
munist Party October, 1932, member of unit 4, Book No. 
2133 and desire to ask you whether or not this record re- 
lated to you? 

A. I wouldn’t know about the number, but I admit I was 
a member of the Communist party then. 

Q. Did you pay regular dues to the Communist Party 
at that time? 

A. Yes. 
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Q. When did you discontinue paying dues to the Com- 
munist Party? 

A. April, 1936. 

Q. Did you understand the principles of the Communist 
Party at the time you joined the Communist organization 
in 1932? 

A. I had certain ideas, yes. 

Q. Why did you discontinue your membership in the 
Communist Party in 1936? 

A. I left Los Angeles before that; I lost contact with 
members; I went to work in the agricultural fields and when 
I came back, I didn’t bother to sign up again. 

Q. Do you understand the principles of Communism? 

A. They believe in public ownership in means of produc- 
tion. 

Q. Do vou believe in Communism? 

A. In the public ownership in the means of production, 
I don’t think it is a very bad idea; many things are already 
socialized now, post offices, schools, etc., and whether that 


system could be extended—it probably could. 
Q. Do you believe Communism to be a good form of gov- 
ernment? 


A. It depends on many things, like there are many forms 
of capitalistic government; the United States Government 
is capitalistic, so is the British, French, South Americas. 
Among these governments some are good; the United 
States is good; some are strictly dictatorships, like some 
of the South American countries and European countries. 
Under Communism, there probably would be a variety of 
types of governments; like among capitalistics, some bad; 
it is up to the people in that country to make it good. 

Q. Do you believe in a change in government through 
Communistie principles? 

A. The Communist Party, the way I understand it, did 
not aim at that time, exactly to change. We understood 
to change the government, the majority of the people would 
have to want that change. Unless that vast majority 
wanted the change, there was no chance of it. The Com- 
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munist Party, itself did not aim to change the United 
States Government by itself. 

Q. Do you believe a change, if necessary should be by 
force, as advocated by the Communist Party, even if there 
were a majority? 

A. If the majority wanted it, then the force is not neces- 
sary. Should a vast majority of the people of the United 
States want a change of the government and some minority 
would deny them the right of that change, force would be 
necessary then. 

Q. Under the circumstances, then do you believe in force 
and the operation of force? 

A. Yes. 

Q. Do you subscribe to any Communist publication at 
the present time? 

A. No. 

Q. Did you ever subscribe to any Communist publica- 
tion? 

A. I never did subscribe to it; I used to buy the People’s 
World; it was then the Western Worker. 

- Q. Have you ever distributed Communist literature? 

A. When I was a member of the party. 

- Q. During the period of time you belonged to and took 
active part in the Communist Party from 1932 to 1936, did 
you distribute any literature regarding Communism? 

A. I did. 

Q. Do you belong to any organizations at the present 
time? 

A. Iam a member of the Veterans of the Lincoln Brig- 
ade; it has a New York address, but I don’t know it. We 
don’t have one here. 


Q. Do you have your membership card with you at this 
time? 
A. No; it isn’t a strict organization. All men who fought 
in Spain are members automatically. 

Q. During what period of time did you reside in Spain 
after you left the United States? 

A. From July 14, 1937 to July 14, 1938, exactly one year. 
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Q. Were you actively engaged in the Fascist uprising 
under General Franco? 

A. I was fighting against the Facist uprising, against 
General Franco. 

Q. Do you mean by that statement you were actively en- 
gaged in the Spanish Civil War? 

A. I was actively fighting for the Spanish Republic. 

Q. What induced you to take up arms in defense of the 
Spanish government? 

A. I decided to go to Spain and fight for the Spanish re- 
public, beeause I understood that the rebellion of Franco 
against the republi¢ was actually an attack against the re- 
public of Spain by Mussolini and Hitler who used Franco 
as a tool. If the Axis uprising, comprising Rome and 
Berlin was not stopped, they would go on from country to 
country until the World War would start. 

Q. In connection with your statement concerning the fac- 
tion represented by Franco, what were the policies ad- 
voeated by the opposing faction? 

A. The general policies of the Spanish republic were re- 
formist in the sense that they gave land to the peasants. 
They established the 8-hour day; they increased wages, 
opened up public schools and there was generally a pro- 
gressive government in Spain; about Franco, the other fac- 
tion, I haven’t read any of their platforms that they may 
have; the only thing I know is that he was tied up with 
Hitler and Mussolini and regardless of what their plat- 
form would have been it would mean nothing because any- 
thing Hitler, Mussolini and Franco has promised never did 
mean anything. 

Q. Is it true that the Spanish Republican faction was 
financed in part and assisted in many ways by Communistic 
factions and organizations? 

A. The Spanish republic had the help of practically 
every labor and trade union, Socialist parties, Communist 
parties and as expressed in the Gallup Poll, I believe about 
77% of the American people were for the Spanish Re- 
public. 
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Q. Did vou engage actively in combat duty during the 
Spanish uprising? 

A. I did. 

Q. Were you wounded or otherwise disabled as a result 
of this military service? 

A. 1 lost a foot in Spain. 

Q. Was it necessary for vou to designate yourself as a 
citizen of Spain and take the oath of allegiance to Spain 
in connection with vour service? 

A. No, it wasn't. 

Q. At the time vou joined the Spanish Republican army 
in July, 1937, of what country did you claim to be a citizen 
or subject? 

A. I thought at that time I was French since I was 
French born. 

Q. After the conclusion of your service with the Spanish 
Republican army, for what type of passport did vou apply? 
~ A. The Consul in Paris asked me to go to the Italian Con- 
sul because my parents were Italian and apply there for a 
passport. The passport was denied and the American 
Consul made out a paper in lieu of a passport under which 
I entered the United States. 

Q. What citizenship was claimed and listed in connection 
with vour entry into the United States October 8, 19538? 

A. If I remember right, on the paper was, Race, Italian; 
Nationality, none. I don’t remember exactly how it was 
put in. It was neither citizenship of Italy or a citizen 
of France. 
~ Q. Of what country do you presently claim to be a citizen 
or subject? 
| A. Now, I understand I am an Italian citizen. 


Q. According to our records, you made applications for 
‘unemployment on two different occasions: in 1935 and 
1936. Were you a member of the Communist Party at 
‘the time you executed your first application for unemploy- 
ment relief? 

A. In 1935; yes. 
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(. Did you ever hold any office in connection with your 
membership in the Communist Party at Los Angeles, Cali- 
fornia? 

A. I have held several, if you want to call them offices. 
The unit was a group of about 10, 15, 5, always changing 
in numbers. Three of us were known as Officers, organizer, 
secretary and educational director. From time to time, I 
have held all three offices in such a small group. 

Q. Have you ever solicited membership in the Communist 
Party? 

A. Yes, I did. 

Q. At the time you belonged to the Communist Party from 
1932 to 1936, did you believe in Communism? 

A. I had some ideas as to what Communism is, which 
ideas were not the same as some of other people’s ideas 
about Communism. 

Q. Did you ever pass out or distribute any Communist 
literature? 

A. Yes, I did. 

Q. Did you at that time believe in the policies advocated 
by the Communist Party? 

A. I believed at that time in the policies advocated by 
the Communist Party, but here too, it must be understood 
that my ideas as to the philosophy and policy of the Com- 
munist Party do not coincide with the ideas that—say, Mr. 
Dies, has stated often; for instance, I did not believe that 
the Communist Party stood for the forceful over-throw of 
the American Government. The Communist Party was per- 
fectly legal and had I done anything breaking the laws of 
the United States or California, I could have been punished 
for it. 

Q. In connection with the policies of the Communist 
Party and the principles of Communism, you were, pre- 
viously during this hearing, asked the following question: 
‘‘TDo you believe a change, if necessary should be by force, 
as advocated by the Communist Party, even if there were 
a majority?’’ and you answered as follows: ‘‘If the ma- 
jority wanted it, then the force is not necessary. Should 
a vast majority of the people of the United States want a 
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change of government and some minority would deny them 
the right of that change, force would be necessary then.”’ 
i desire to ask you at this time, do you believe under these 
conditions in the over-throw of the United States Govern- 
ment by force? 

A. The American people have a consitutional right to 
change their government anytime they so wish it. At times 
in history, force can be very beneficial. As an example, 
when the thirteen original American Colonies wanted more 
representation from the British kings, which was denied 
them constantly over a long period of time; in that case, 
force became inevitable and beneficial. Today, we have 
an example in Germany where the Nazi Party instituted a 
dictatorship over the German people and allows no free 
expression from the German people. It becomes a duty 
of the German people to use force against their govern- 
ment. In such a ease, force is acknowledged advisable and 
necessary. 

Q. In such, or any situation in the United States, where 
a change of government is desired, would you advocate a 
use of force by the people of the United States for the pur- 
pose of overthrowing the United States Government? 

A. Force cannot and should not be used on any slightest 
pretext. A revolution can only grow out of long processes 
of Injustice and oppressions. Such injustice and oppres- 
sions are not now present in the United States and no force 
would be justified against the United States Government 
as presently constituted. 

Q. If a change in the United States Government became 
necessary under these conditions, do you believe a revolu- 
tion should be advocated and that the change should be 
secured by the overthrow of the United States Govern- 
ment by foree? 

A. I would not believe in a case like that, because the in- 
justices are only temporarily due to a depression, with 
the means open to the American Government to rectify 
any such injustices so that force is certainly not necessary. 

Q. Do you believe a situation could ever exist where 








force would be necessary in order to secure a change in the 
United States Government? 

A. I don’t believe such a situation could arise in America; 
no. 

Q. If such a situation should ever arise in the United 
States, would you then believe in the over-throw of the 
United States Government by force? 

A. If a situation would come about in the United States 
where a party comparable to the National Socialist in Ger- 
many would take power and deny all means of expression 
to the American people and institute wide seales of injus- 
tice, oppressions and imperialistic qualities, like Germany 
is doing now, it would then be the duty of the American 
People, and I would be one, to overthrow such a govern- 
ment by force if such were necessary. 

Q. Do you presently believe in the principles of the Com- 
munist Party? 

A. I haven’t been connected with the Communist Party 
since 1936 and I have no idea what policy they have now. 
I believe now, from what I see in the daily papers, the 
Communists are supporting the war—I do myself—I don’t 
know of any other activity that the Communist Party is 
engaged in right now. By the way, I don’t believe there 
is any more Communist Party. 

Q. Do vou believe in Communism? 

A. My idea of Communism is the common ownership of 
the wealth of the Country for the means of production. 
The U. S. Government is now owning and operating large 
institutions like schools, postoffices, dams, parks and many 
things, even industrial plants. I believe that is good and 
I believe of extension of that policy would be very beneficial 
to the Country, but that is not to mean that the United 
States Government should own every private house, pri- 
vate cars, and individual property. It only refers to large 
utilities, like railroads, communicating utilities, telephone 
wires and things which are very vital to the welfare of the 
American People. 

Q. Do you believe the U. S. Government should be set up 
according to the principle you have just outlined? 
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A. I believe it would be beneficial to the American peo- 
ple to own those things, yes. 

Q. Do you believe the U. S. Government should operate 
on that principle? 

A. I believe it would be a good idea; ves. 

Q. Do you know whether or not the Communist Party 
advocates such a policy now? 

A. At the time I was a member they did. From what I 
have seen in the paper, I don’t believe the Communist 
Party is advocating such a policy now, but I am not sure 
about it. 

Q. Do you subscribe to any Communist publications or 
do you purchase any Communist publications such as the 
People’s World? 

A. No. 

Q. Do you read any Communist publications of any kind, 
such as the People’s World? 

A. No; all I can say, occasionally I might get hold of 
one in two or three months. 

Q. Have you ever discussed Communism with any of 
your friends and neighbors? 

A. When I was working at the hotel, 702 West 3rd Street, 
I believe discussions came up once in awhile; I believe we 
had discussions, very informally, that came up like that. 

Q. Have you been absent from the United States since 
your last entry for permanent residence October 8, 1938? 

A. No. 

Q. Ever gone to Mexico? 

A. No. 

Q. Did you ever go for a visit to Tijuana, Mexico? 

A. I believe I did go; I think it was about 1941. 

Do you know the month? 

No. 

How about September? 

. I guess it could be; it was in the summer. 
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Q. How long were you absent from the United States in 
1941? 

A. I think we slept over night there and came back the 
following day. 
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@. Did you have in your possession a border crossing 
card or other document which would permit your entry 
into the United States? 

A. J had my paper of entry with my photograph on it; 
nobody asked for it. I didn’t show it. 

Q. Were you inspected and admitted by a United States 
Immigrant Inspector at that time? 

A. No: no questions were asked; we just drove through 
and back. 


U. S. DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Los Angeles 13, California 


246/P/107614 


Investigation in the Case of: Frank Bonetti, Petitioner 
for Naturalization. 

Investigation conducted in the Offices of the Immigration 
and Naturalization Service, Los Angeles, California. Jan- 
uary 21, 1946. 

Present: 

Llovd C. Emerick: Immigrant Inspector. 

Kdythe D. Marusa: Stenographer. 

Frank Bonetti: Witness. 

By Inspector Emerick to Witness: 


* * * * ” 


Q. When and where did you last enter the United States? 

A. I entered at New York, Oct. 8, 1938 with the excep- 
tion of the day I went down to Lower California. 

Q. Have you been absent from the United States since 
your last entry at New York, Oct. 8, 1938? 

A. Yes, I was absent one day. 

Q. Do you recall the exact date you were absent from 
the United States? 

A. No, I don’t; it was in the summer of 1939, I believe. 
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Q. At what port did vou reenter the United States? 

A. Down by Tijuana (San Ysidro, California. 

Q. How did you effect your reentry into the United 
States? 

A. I did not go through any legal proceeding at the 
time; none was necessary; I crossed both ways and no 
questions were asked. 

Q. Did vou claim at the time of your entry to be a citizen 
of the United States? 

A. No, I didn’t. 

Q. Were you questioned by an official of the Immigration 
and Naturalization Service concerning your alienage? 

A. No, I wasn’t. 

Q. Do you mean, you were not questioned upon your re- 
turn to the United States in the summer of 1939? 

A. No, I wasn’t questioned. 


Q. Since your last entry at New York, Oct. 8, 1938, have 
you attended any Communistic meetings? 

A. No. 

Q. Have you rejoined the Communist Party since your 
last entry Oct. 8, 1938? 

A. No. 

Q. Have you in any way at any time since your last entry, 
been connected with the Communist Party? 

A. No. 

Q. Do you presently receive any Communist Party publi- 
cations? 

A. No. 

Q. Do you subscribe to the People’s World? 

A. No. 

Q. Has any person requested that you rejoin the Com- 
munist Party since vour last entry, Oct. 8, 1938? 

A. When I first came back from Spain, I was asked if I 
would want to join again. 

Q. Why have you not joined the Communist Party? 

A. I just did not feel like it. 

Q. Was your refusal to join because you had discontinued 
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believing in all the beliefs or policies of the Communist 


Party? 


A. No, I just told them I didn’t want to join any more. 


I didn’t give them any reason. The second question you 


asked, whether or not I didn’t believe in all the principles 
of the Communist Party; I never thought when I was a 


member of the Communist Party, that there was anything 


illegal or unconstitutional in the aims or policies of the 
Communist Party. 


Sd & * te * 
EC-10 
BoneETTI, FRANCESCO 
30 m. single 
stateless Italian 


Before a Board of Special Inquiry held at Ellis Island, 
New York Harbor, N. Y., September 21, 1938. 

Present: Messrs. Kaba (Chmn.), Galvin and Bishara. 

LPC PD Insp. John F. Wright. 

S. I. 2—SS De Grasse—Fr. Line September 19, 1938. 

Delivered at Ellis Island September 20, 1938. 11 AM. 

3rd class. 

sSO. No relatives. 

Going to 121 W. Ann St., Los Angeles California. 

Medical certificate dated September 19, 1938. This is to 
certify that the above described person has this day been 
examined and is found to be afflicted with Loss or Lert Foor 
and Part or Lec which may affect ability to earn a living. 
Detectability clause will be accomplished on request pro- 
vided alien has been or will be admitted to hospital. (sgd.) 
H. F. White. 

Alien sworn by Insp. Kaba, testified in English: 


Q. What is your full and correct name? 
A. Francesco Bonetti. 
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Q. Why did you leave the U.S. June 28, 1937? 

A. To go to Spain. | 

Q. Do you mean to fight in the army? b 


A. Yes. 

Q. Did you join the Spanish Army? 
A. I did. 

Q. On what side did vou fight? 

A. Republican side. 

Q. What was your organization there? 
A. Fifteenth International Brigade. 


Q. How long did you serve in the army there? 
A. One year. 

Q. What was your rank? 

A. Soldier. 

Q. Why did you leave the army? 

A. Because I am wounded. I lost my foot. 


Q. Did you ever belong to a club, organization, society 
or association? 

A. Yes. 

Q. Give me the names of them? 

A. I belonged to the Workers Alliance in Los Angeles on 
the corner of Second and Broadway. 4 

Q. Are you still a member there? 

A. No. 

Q. What else? 

A. I was a member of the Communist Party for a while. 

Q. What unit? 

A. It was Unit 19. 

Q. Where was it located? 

A. In the general neighborhood between Temple and 
Sunset. 


Q. Where was the meeting place, the office where you paid 
your dues? 
A. We met in private houses. There is no office. 
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Q. Who was the head of that unit? 

A. At the time, I was myself for a time. 

Q. How many people were you in charge of? 
A. Twelve—fifteen. 


Q. Was your unit part of the Communist Party of the 
state of California? 

A. Naturally. 

Q. And was the Communist Party of the State of Cali- 
fornia a member of the Communist party of America? 

A. Yes. 

Q. And is the Communist Party of America a section of 
the Communist International? 

A. As far as I know, ves. 

Q. So a member of the Communist Unit +19 in Los 
Angeles is automatically a member of the Communist Inter- 
national, is he not? 

A. Yes. 


Q. Have you ever been arrested? 

A. I was arrested once. 

Q. When were you arrested? 

A. In 1933 in San Diego, I think it was in March. It 
might have been April. 


Q. Why? 

A. Peace Day Demonstration there. 

Q. What disposition was made of your case? 

A. The case was dismissed. 

Q. How long did they keep you locked up? 

A. Ten days. 

Q. You mean ten days before the trial came up? 
A. Yes. 

Q. Have you been arrested any other time? 

A. No. 
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(). The doctors at this station certified vou as being af- 
flicted with loss of left foot and part of leg which may affect 
your ability to earn a living. Do vou wish to make a state- 
<4 


ment now? 

A. No but in relation to the Communist Party, I want to ; 
state Lam not a member of it any more. 

Q. When did you cease to be a member? 

A. In the spring of 1937. 

Q. You mean just about when you went to Europe to “ 
fight for Spain? 

A. A few months before that. 
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QUESTIONS PRESENTED 


1. Whether the statutory provision for deportation of 
aliens who become members of the Communist Party after 
‘fentering’’ the United States applies to an alien who en- 
tered the country for the first time in 1923, was a member 
of the Communist Party from 1932 to 1936, left the country 
in 1937 giving up his residence and all rights to return, 
and returned as a new immigrant in 1938, at which time 
after a hearing in which he acknowledged his past mem- 
bership in the Communist Party, he was adjudicated ad- 
missible and admitted for permanent residence and has 
not since been a member of the Communist Party. 


2. Whether deportation under the above circumstances 
and on a record which used against the alien the testimony 
he gave at the hearing at which he was adjudicated ad- 
missible violates due process of law. 
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IN THE 


United States Court of Appeals 


For THE District or CoLUMBIA CIRCUIT 


> 
No. 12,885 
Frank Bonetti, Appellant, 
~ 
v. 
HERBERT BROWNELL, JR., ET AL., Appellees. 

Appeal from the United States District Court for the 

> District of Columbia 
BRIEF FOR APPELLANT 

> —— 


JURISDICTION 


This is an appeal from an order of the District Court | 

granting appellees’ motion for summary judgment and | 

A dismissing the complaint (J.A.9). Jurisdiction below arose | 
under D.C. Code, sections 11-305 and 11-306; 28 U.S. Code, | 

section 1331; section 10 of the Administrative Procedure | 

Act, 5 U.S. Code, section 1009. Jurisdiction of this Court | 

is conferred by 28 U.S. Code, section 1291. | 
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STATEMENT OF THE CASE 


The facts as alleged in the appellant’s complaint (J.A. 
2-4) and as shown by the file of the Immigration and 
Naturalization Service relating to the appellant which was 
made part of the record below (J.A. 7), are undisputed. 
These show the following. 


The appellant originally entered this country for per- 
manent residence on November 1, 1923. During this period 
of residence he was a member of the Communist Party of 
the United States for the period 1932 to 1936.’ He left 
the country in 1937, thereby giving up any rights he had 
for permanent residence which he had acquired as a result 
of his admission to this country in 1923 (.J.A. 7-8, 13). 


‘Appellant returned to this country in October, 1938. ope 
his application for admission at this time a hearing wa 
held before a Board of Special Inquiry to selene 
whether or not he should be admitted as an immigrant 
alien. At the hearing the appellant testified that he had 
been a member of the Communist Party of the United 
States for the period 1932 to 1936. The Board of Special 
Inquiry recommended against his admission, but on appeal 
the appellant was admitted for permanent residence a 
second time (J.A. 8, 12, Exhs.? 8, 9,11). The appellant left 
the country for one day and reentered in the summer of 
1939 (J.A. 3, 5, 13). 


The appellant has not been a member of the Communist 
Party at any time since 1936, or since his entry into the 
United States and his admission for permanent residence 
in 1938 (J.A. 12: Exhs. 4, 8, 9). He was, nevertheless, 
ordered deported on the ground of his past membership 
in the Communist Party. The sole evidence of the appel- 





1 The trial judge found that the appellant ‘‘concedes that he was a member 
of the Communist Party from 1932 to 1937’’ (J.A. 7), but the Immigration 
Service had found on the basis of appellant’s admission that the appellant 
was a member from 1932 to 1936 (J.A. 13, 15). 


2 References to Exhibits are to the exhibits in the deportation proceeding, 
the record in which was made part of the record in this cage (J.A. 7). 
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lant’s past membership in the Communist Party consisted 
of the appellant’s own testimony before the Board of 
Special Inquiry at the time of his application for admission 
as a permanent resident in 1938, and also appellant’s state- 
ments on alien registration forms which he filled out in 
accordance with the provisions of the Alien Registration 
Act of 1940 (J.A. 11, 12; Exhs. 4, 8, 9). ! 


The appellees filed a motion for summary judgment 
supported by the record of the Immigration and Natu- 
ralization Service relating to the appellant (J.A. 7). The 
trial court held that the applicable statute authorized de-' 
portation of the appellant because of his past membership: 
in the Communist Party during his previous period of! 
residence in the United States, and accordingly granted 
the appellees’ motion for summary judgment and dismissed 
the complaint (J.A. 8-9). 


STATUTE INVOLVED | 
Section 22 of the Internal Security Act of 1950 provides. 
in part as follows: 


‘‘That any alien who is a member of any one of se 
following classes shall be exeluded from admission | 
into the United States: 


* * * * 


(2) Aliens who, at any time, shall be or shall have | 
been members of any of the following classes: 


(c) Aliens who are members of or affiliated with | 
(i) the Communist Party of the United States. 





Section 4 of the aforesaid Section 22 provides in part: | 


‘‘(a) Any alien who was at the time of entering the | 
United States, or has been at any time thereafter, 

. a member of any one of the classes of aliens | 
enumerated in Section 1(2) of this Act, shall upon | 
the warrant of the Attorney General, be taken into | 
custody and deported in the manner provided in the 
Immigration Act of February 5, 1917. The provisions 
of this section shall be applicable to the classes of | 





= f e 
aliens mentioned in this Act, irrespective of the time 
of their entry into the United States.”’ 

This statute was carried forward by Section 241(a) (6) (¢) 
of 'the Immigration and Nationality Act of 1952, 8 U. S. 
Code, section 1251 (a)(6)(c). providing: 


‘*Anv alien in the United States ... shall upon the 
j order of the Attorney General, be deported who... 
vi is or at any time has been, after entry a member of 
the following classes of aliens: ... Aliens who are 
members of ... the Communist Party of the United ¢ 
States.”* 


STATEMENT OF POINTS 


The court below erred in granting appellees’ motion for 
summary judgment and in dismissing the complaint. 


SUMMARY OF ARGUMENT 
I y 

The deportation statute provides for the expulsion of 
any alien who became a member of the Communist Party 
after his entry into the United States. Appellant made 
three entries into the United States, in 1923, 1938 and 1939. 
He became a member of the Communist Party after his 
first entry. He was not a member at or after the second 
and third entries. Accordingly, his deportation is author- 
ized only if the determinative entry for the purposes of 
the statute is the first. 


The term ‘‘entry’’ in immigration law does not have its 
eommon ordinary meaning, but is a technical word of art. 
Immigration statutes are to be narrowly construed, and 
since deportation is an extreme penalty, the statute is to 
be construed in favor of the alien. Moreover, under ac- 
cepted canons of construction, the statute should be inter- a 
preted so as to avoid constitutional questions and arbitrary 
and unreasonable results. 


II 


The Supreme Court has, on previous occasions, consid- 
ered the consequences to an alien that flow as a resultrOfees 


BEST CO 
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the determination of the date of his ‘‘entry’’ into the 
United States. In all such cases the Supreme Court has 
uniformly held that the alien’s status must be determined 
as of the time of his last entry. 


The rationale for these decisions is that each time an | 
alien voluntarily leaves the United States and seeks to | 
return, he is being admitted only by the grace of Congress | 
and is subject to the same restrictions as an alien seeking | 
entry for the first time. 








It being the theory of the immigration statutes that a 
reentering alien is a new-comer, whose status is determined 
as of the time of his last entry, it cannot be consistently | 
held in this case that appellant’s status is determined by 
reference to his first entry. Since the Supreme Court has 
+ consistently interpreted ‘‘after entry’’ to mean ‘‘after the 
last entry’, the same phrase in the statute here under 
consideration must mean the same thing. 


Til 


In any event the statute does not refer to an entry prior 
to the appellant’s ‘‘basie entry’’ of 1938. The appellant’s 
basie entry and the entry which authorizes his present 
residence in the United States was his entry in 1938. 
Moreover, his admissibility in the hght of his past member- 
ship in the Communist Party was adjudicated as of the | 
time of his entry in 1938. | 


The basie scheme of the immigration laws demonstrates 
that Congress did not intend, for purposes of determining | 
deportability, to go behind a basie entry at which the | 
rights of an alien to be admitted were adjudicated. If 
an alien has satisfactorily overcome the obstacles to admis- | 
- sion, his future status in the country is determined by his | 
conduct subsequent to entry. 





When Congress wished to depart from this general 
scheme, it specifically so provided. Congress did, in de- 


» or 


separa a el | 


>Y AVAILABLE | | 
jinal bound volume | 
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portation statutes, distinguish between ‘‘after entry’’ and 
‘‘after any entry’*’. When it wished to have a deportation 
provision apply to any entry, it said so expressly. The 
only fair inference is that where Congress did not explicitly 
use the language ‘‘any entry’, it did not mean ‘‘tany 
entry’’, but meant only the last entry or the last basic entry. 


The government argued below that since the term 
‘‘entry’’ is defined, as ‘‘any coming of an alien into the 
United States, from a foreign port or place’’, the term 
‘‘entry’? means an entry at any time. This is clearly a 
non sequitur. 


‘The phrase ‘‘any coming’’ was used qualitatively as 
meaning a coming of any kind. It has nothing to do with 
which of several entries is the critical entry for deporta- 
tion purposes. All] that the definition proves is that the 
appellant’s coming in 1923 was an entry under the Act. 
But this does not resolve the problem posed in this case 
as to whether or not it was the entry upon which the appel- 
lant’s status must be determined. 


IV 


The construction of the statute adopted by the court 
below and urged by the appellee causes a harsh and uncon- 
s¢ionable result. It is a breach of governmental faith to 
expel an alien for a cause which he divulged on seeking 
entry and which was held not to exclude him. The breach 
is magnified by the fact that the deportation order is based 
upon the testimony of the alien in his entry proceeding. 


The government admitted the appellee on an adjudication 
by its own tribunal after a full hearing that he was not 
undesirable and that he was worthy of residence. Since 
the date of his admission into the country, he has engaged 
in no conduct and committed no acts which would make 
him deportable under any statute. 


‘i 


Expulsion of appellant, under all the facts is arbitrary, 
and shocks the sense of fair play. The action is so arbi- | 


trary that it violates due process of law. 


ARGUMENT 
I 


THE APPLICABLE STATUTE DOES NOT AUTHORIZE THE 
DEPORTATION OF THE APPELLANT 


The deportation statute provides for the expulsion of | 


any alien who became a member of the Communist Party 
after his entry into the United States. Appellant made 
three entries into the United States, in 1923, 1938 and 
1939. He became a member of the Communist Party after 


his first entry. He was not a member at or after the second | 
and third entries. Accordingly, his deportation is au- | 
thorized only if the determinative entry for the purposes of | 


the statute is the first. We insist that it is not. 
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The term ‘‘entry’ 


the statute is to be construed in favor of the alien. Barber 
v. Gonzales, supra; Delgadillo v. Carmichael, 332 U.S. 388; 
DiPasquale v. Karnuth, 158 F. 2d 878. In addition, as 
we show below, the interpretation of the statute urged by 
the government raises serious constitutional questions and 
brings about an arbitrary and unreasonable result. Under 
accepted canons of construction, the statute should be inter- 


in immigration law does not have its | 
common ordinary meaning, but is a technical word of art. | 
Barber v. Gonzales, 347 U.S. 637: Mangoang v. Boyd. 205 | 
F. 2d 553, 556. Immigration statutes are to be narrowly | 
construed, and since deportation is an extreme penalty, | 





preted so as to avoid any constitutional questions (United | 


States v. C.I.0., 335 U.S. 106, Russian Volunteer Fleet v. | 
United States, 282 U.S. 481) and arbitrary and unreason- | 


able results (United States v. Katz, 271 U.S. 354; United 
States v. American Trucking Association, 310 U.S. 534). 





$s 


A. The Statute Refers Only to the Last Entry 


The Supreme Court has, on previous occasions, consid- 
ered the consequences to an ahen that flow as a result of 
the determination of the date of his ‘*entry’* into the 
United States. In all such cases the Supreme Court has 
uniformly held that the alien’s status must be determined 
as of the time of his last entry (or, if he is seeking admis- 
sion, of the last proposed entry). Lapina v. Williams, 
232 U.S. 78: Lewis v. Frick. 233 U.S: 291: United States 
ex rel Volpe v. Smith, 289 U.S, 422: United States ex rel 
Claussen v. Day, 279 U.S. 298: United States ex rel Stapf 
v. Corsi. 287 U.S. 129: United States ex rel Mezei v. 
Shaughnessy, 345 U.S. 206. 


The rationale for these decisions is that each time an 
alien voluntarily leaves the United States and seeks to 
return, he is being admitted only by the grace of Congress, 
and is subject to the same restrictions as an alien seeking 
entry for the first time. United States ex rel Mezei v. 
Shaughnessy, supra. His residence permission is wiped 
out, and on re-entering he is in the same status as a new- 
comer. As the Court said in United States ex rel Volpe vy. 
Smith. supra, at 426: 


“‘It may be true that if Volpe had remained in the 
United States, he could not have been expelled beeanse 
of his conviction of erime in 1925, more than five 
vears after his original entry; but it does not follow 
that after he voluntarily departed he had the right 
of re-entry.”’ 


On this reasoning, the Court in the Volpe case held that 
for the purposes of a statute permitting deportation within 
five years after entry, the controlling entry of the alien 
was his last entry. 


Similarly, the Court stated in Lewis v. Frick, supra, 
at 297: 


‘We hold, therefore, that the fact that the petitioner, 
Lewis, had been domiciled for six or more years in 
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this country, he remaining still an alien, did not change 
his status so as to exempt him from the operation of 
the immigration act: and that if he departed from the 
country even for a brief space of time, and on re- 
entering brought into the country a woman for the 
purpose of prostitution or other immoral purpose, he 
subjected himself to the operation of the clauses of 
the act that relate to the exclusion and deportation of 
aliens, the same as if he had no previous residence 
or domicil in this country. In short. the period of 
three vears from entry, preseribed by $$ 20 and 21, 
runs not from the date when the alien first entered 
the country, but from the time of the prohibited entrv; 
that is to say, in the present case, the entry made by 
the alien when bringing in the woman.”’ 


It being the theory of the immigration statutes that a 
re-entering alien is a newcomer, whose status is determined 
as of the time of his last entry, it can not be consistently 
held in this ease that appellant’s status is determined by 
reference to his first entry. 


The question here is not what is meant by ‘‘entry,’’ but 
which ‘‘entry’’ counts for the purpose of determining the 
alien’s status. In theory and under the authorities, it is 
the last entry which determines status. The government’s 
position that it ean pick any entry which will support 
deportability in the particular case is unsound in prin- 
ciple, as was recognized in United States v. Neelly, 115 
F. Supp. 615. 625, aff'd sub nom. United States v. Sahli, 
216 F. 2d 33. 

In Volpe and Lewis v. Frick, the Court interpreted ‘‘after 
entry’’ to mean ‘‘after the last entry.’” The same phrase 
in the statute here under consideration must mean the 
same thing. 





3 In Gonzales v. Barber, 207 FP. 2a 398, 402, aff’d, Barber v. Gonzales, supra, 
the court rebuffed an attempt by the Immigration and Naturalization Service 
to manipulate the term ‘‘entry’’ so as to justify a deportation, by stating: 
‘‘The meaning of a term used in a statute cannot mean one thing for one 
situation and something else for a different situation else the law would not 
have that reasonable certainty which the people have a right to expect.’ 
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B. In Any Event, the Statute Does Not Refer to an Entry 
Prior to the “Basic Entry” of 1938 


Our argument that ‘after entry’’ in the statute means 
‘after last entry’’ is contradicted by United States ex rel. 
Belfrage v. Kenton, 2d Cir., No. 344, July 12, 1955, affirming 
Belfrage v. Kenton, 131 F. Supp. 576. The District Court 
in this case relied on the Belfrage case. The Belfrage case 
is inconsistent with the Supreme Court decisions we have 
already cited. Moreover, it does not support the validity 
of the deportation order in this case. 


As stated by the District Court in Belfrage (at 577, 
emphasis supplied), the issue there involved was as follows: 
‘*Mav an alien who was first admitted to the United 
States in 1937 and left the United States in 1944, and was 
re-admitted to the United States in 1945 as a returning 
alien resident, be deported upon a finding that petitioner 
had been a member of the Communist Party in 1937 
and 1938.”’ The plaintiff in Belfrage argued that for the 


purposes of the statute the controlling entry was his 1945 
entry, that being his last entry. The District Court 
rejected this argument (which we believe was a correct 
one) solely because the last entry was a return to resume 
an unrelinquished domicile and therefore was not a ‘‘basic 
entry’’—i. e., not an entry to establish a domicile. The 
court reasoned as follows (at 578-9, emphasis supplied) : 


‘The construction urged by petitioner would lead to 
absurd results. If only the last entry was an entry 
for purposes of deportability, it would mean that any 
alien who became a member of a deportable group at 
any time after his initial entry could secure absolution 
therefrom by dropping his membership and tempo- 
rarily leaving the United States and then returning to 
it. It cannot be concluded that any such ridiculous 
result is intended by Congress. 


‘Furthermore it should be noted that the petitioner 
in the instant case made only one basic entry as an 
immigrant for residence purposes—that is the entry 
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in 1937. The petitioner’s return in 1945 was as a 
returning resident alien who was resuming an unre- 
linquished domicile. If any entry in the present situa- 
tion was a basi¢ entry, it was that of 1937. If he was 
a member of the Communist Party after that date, 
he was such after his ‘entry’ ”’. 

The appellant in the present case, however, was not 
resuming an unrelinquished domicile, and was not return- 
ing to the country on the basis of his earlier admission. 
On the contrary, he had previously relinquished his resi- 
dence and right to remain in the country, was returning as 
a new immigrant, and was inspected as such prior to 
entrance. His basie entry and the entry which author- 
izes his present residence in the United States was his 
entry in 1938. Moreover, his admissibility in the light of 
his past membership in the Communist Party was adjudi- 
ated as of the time of his entry in 1938. The hypothetical 
situation envisioned by the court in the Belfrage case, of 
one who might leave the country temporarily for the pur- 
pose of securing ‘‘absolution’’, has no application to 
appellant. 


Moreover, the hypothetical situation of leaving the 
country to secure ‘‘absolution,’’ is not a possible one. An 
alien who leaves the country, even for a momentary period, 
is excludable if he does not meet the exclusion rules in 
effect at the time of his attempted return. United States 


ex rel, Mezei v. Shaughnessy, supra. And if he manages 


nevertheless, to enter the country, either because of failure 
of inspection, concealment of facts, or any other reason, 
he is deportable as an alien who at the time of his entry 
was not admissible. See 8 U.S. C. see. 1251(a) (1), and (2). 


The basie scheme of the immigration laws demonstrates 
that Congress did not intend, for purposes of determining 
deportability, to go behind a basie¢ entry at which the rights 
of an alien to be admitted were adjudicated, as is the case 
of the appellant here. Section 241(a) of the Immigration 











‘ 
o~ 





and Nationality Act, 8 U.S.C. 1251(a)* lists the classes 
of aliens who are deportable. The first two classes are 
aliens who were at the time of their entry exeludable in 
accordance with the laws existing at the time of entry, 
and aliens who entered the United States without inspection 
or in violation of some law. The remaining classes of 
deportable aliens are deportable for their conduct after 
entry. If an alien has satisfactorily overcome the obstacles 
to admission, his future status in the country is determined 
by his conduct subsequent to entry. If he leaves the 
country, he is subject on return to all current exclusionary 
rules, even though they were adopted after his prior en- 
trance. But if the alien stays physically put within the 
country, he does not run the exclusion gauntlet over again. 
Under this general scheme, no entry is relevant if. it 
occurred before the last entry at which time the alien 
satisfied all of the requisites for admission. 


When Congress wished to depart from this general 
scheme, it specifically so provided. Thus category (13) 
of section 241(a) provides for the deportation of aliens 
who ‘‘prior to, or at the time of any entry or at any time 
within five years after any entry, shall have knowingly 
and for gain, encouraged, induced, assisted, abetted, or 
aided any other alien to enter or to try to enter the 
United States in violation of law.’? Thus, Congress did 
distinguish between ‘‘after entry’’ and ‘‘after any entry’’. 
When it wished to have a deportation provision apply to 
any entry, it said so expressly. The only fair inference is 
that where Congress did not explicitly use the language 
‘‘any entry’’, it did not mean ‘‘any entry’’, but meant only 
the last entry or, if the Belfrage theory is adopted, the 
last ‘‘basice’’ entry. 


The government argued below that since the term 
“‘entry’’ is defined in the Immigration and Nationality Act 





| 4 For purposes of convenience, we deal with the Immigration and Nationality 
Act, which codified pre-existing immigration statutes, rather than the welter 
of amended and re-amended pre-existing legislation. 
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of 1952 as ‘‘any coming of an alien into the United States, 
from a foreign port or place’ 8 U. S. C. § 1101(a)(13),| 
the term ‘‘entry’’ as used in § 241(a)(6)(C) refers to) 
‘‘any entry’’, that is, to an entry ‘‘at any time.’’ This: 
is clearly a non sequitur. | 
In the first place this definition was copied verbatim from) 
the decision of the Supreme Court in the Volpe case, supra. 
It is clear from that decision that the phrase ‘‘any coming’’! 
was used qualitatively, as meaning a coming of any kind, 
as whether for permanent residence, as a visitor, as ai 
seaman, or in transit, or even legally. This is all that 
the definition of ‘‘entry’’ implies. It has nothing to do! 
with which of several entries is the critical entry for de-| 
portation purposes. It is a distortion of the legislation | 
to treat a definition of the kind of coming as dispositive | 
of which particular coming is referred to in other sections. | 
All that the definition proves is that the appellant’s coming | 
in 1923 was an entry under the Act. Of that there is no! 
question. But this does not resolve the problem posed in, 
this case as to whether or not it was the entry upon which | 
the appellant’s status must be determined. We submit | 
that on the basis of the statutory scheme of the deporta- | 
tion section, the use by Congress of the word ‘‘entry’’ | 
rather than ‘‘any entry’’, the manner in which the term | 
‘‘entry’’ has previously been defined by the courts, the | 
fact that Congress used the term ‘‘any entry’? when it: | 
meant ‘‘any entry’’, and the canons of statutory construc- | 
tion, all compel the conclusion, that the dispositive entry | 
was appellant’s 1938 or 1939 entry, and not the entry of | 
1923. | 





The appellant’s situation is analogous with that of the | 
alien in Berrebi v. Crossman, 208 F. 2d 498. In that case | 
the Fifth Cireuit set aside a deportation order which had | 
been based upon past membership in the Communist | 
Party prior to the alien’s admission into the United States. | 
The court stated (at 499): | 
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‘It is not only significant, but very persuasive, that 
the petitioner was lawfully admitted into the United 
States. At the time he presented himself for admis- 
sion, the standards to be met were very strict. The 
stipulation compels us to conclude that the petitioner 
met all the requirements when he was lawfully ad- 
mitted. Even though the past misconduct of an alien 
might have justified his exclusion at the time of his 
application for admission, the fact that he was lawfully 
admitted, and lived a law-abiding life in this country 
thereafter, brings him within the different classification 
provided by law for an alien sought to be deported.’ 


II 


THE CONSTRUCTION OF THE STATUTE ADOPTED BELOW 
WOULD RENDER IT UNCONSTITUTIONAL 


The construction of the statute adopted by the court 
below and urged by the appellee causes a harsh and uncon- 
scionable result. Surely it is a breach of governmental 
faith to expel an alien for a cause which he divulged on 
seeking entry and which was held not to exclude him. The 
breach is magnified by the fact that the deportation order 
is' based upon the testimony of the alien in his entry 
proceeding. 


‘The expulsion power is one of the implied powers of 
Congress, and it is justified by the Congressional power 
to exclude undesirable immigrants from our shores. But 
here the government, acting under Congressional mandate 
and after a full hearing, admitted the appellee on an 
adjudication by its own tribunal that he was not undesir- 
able and that he was worthy of residence. And since the 
date of his admission into the country, he has engaged in 
no conduct and committed no acts which would make him 
deportable under any statute. 


‘Expulsion of appellant, under all the facts, is arbitrary, 
shocks the sense of fair play, and accomplishes no legiti- 
mate governmental objective. The action we submit, is so 
arbitrary that it violates due process of law. As this 


15 
Court recently stated: ‘‘Arbitrary action is not due 
process.’’ Rudder v. United States, 226 F. 2d 51, 53. And 
as stated in Rochin v. California, 342 U.S. 165, 173, due 
process prohibits governmental ‘‘conduct that shocks the 
conscience’’ or ‘‘offends the community’s sense of fair 
play and decency.”’ 


CONCLUSION 


The judgment below should be reversed. 
Respectfully submitted, 


Davip REIN 
JOSEPH FORER 


711 Fourteenth Street, N. W. ! 


Washington, D. C. 
Attorneys for Appellant. 














